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THE NATURE OF PROCEEDINGS IN CONTEMPT IN 
PATENT CAUSES. 

The Situation. 

A PERMANENT injunction has been entered in a patent 
** suit prohibiting the manufacture, use and sale of the pat- 
ented device by the defendant. The defendant, however, con- 
tinues to sell the devices it has on hand on the advice of coun- 
sel, in disregard of the permanent injunction. 

The plaintiff discovers the situation. He moves to have the 
defendant put in contempt of court. On the hearing upon the 
order to show cause why the defendant should not be put into 
contempt, the question is raised concerning the intent to com- 
mit acts which are in violation of the injunction. The defend- 
ant claims that there was no willful intent, that the proceeding 
is in its essence a criminal one, and that intent is necessary on 
the part of tne defendant in order for it to be held in con- 
tempt. 

The Question. 

Is intent necessary to hold the defendant guilty of con- 
tempt? Is it a criminal or civil proceeding? Must proof other 
than the violation of the injunction be made? Is the advice 
of counsel to the defendant a defense? Is the wilful nature 
of the defense of any interest? 

The Law. 

In Gompers v. Bucks Stove & Range Co. 1 it was held that 
a proceeding, instituted by an aggrieved party to punish the 
other party for contempt for affirmatively violating an injunc- 
tion in the same action in which the injunction order was is- 
sued, and praying for damages and costs, is a civil proceeding 
in contempt, and is part of the main action, and the court can- 
not punish the contempt by imprisonment for a definite term; 
the only punishment is by fine measured by the pecuniary injury 
sustained. 

The Gompers case is precisely like the case in question. In 

' 221 U. S. 418. 
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both cases the plaintiff instituted proceedings for contempt by 
reason of a violation of the injunction in the same action in 
which the injunction had been issued and in both cases the in- 
junctions prohibited the doing of certain acts, as distinguished 
from requiring the performance of certain acts. 
As Mr. Justice Lamar says in the Gompers case : 2 

"The only possible remedial relief for such disobedien e 
would have been to impose a fine for the use of complain- 
ant, measured in some degree by the pecuniary injury 
caused by the act of disobedience." 

The Supreme Court held that the proceeding was not crim- 
inal, but civil. Tt reversed the judgments of the lower court and 
dismissed the contempt proceedings because criminal sentences 
had been imposed in a civil proceeding. The reversal was with- 
out prejudice to proper proceedings for contempt. 

Criminal contempt, punishable by jail and fine, is used to pro- 
hibit continuance of acts, civil contempt to punish acts already 
committed. "If it is for civil contempt the punishment is re- 
medial, and for the benefit of the complainant." 3 

Present Case Civil Contempt: Motive Not Important. 

The proceeding is civil in this instance. As was held in the 
Supreme Court, the intent was of no consequence and need not 
be proved. The fact of violation, which has already been found, 
is the only important factor. 

For instance, in an infringement suit of a patent it is not nec- 
essary to prove that the defendant intended to infringe, but only 
that he did infringe. That is all that is necessary in a civil con- 
tempt like the one in question. 

The Court of Appeals of the Sixth Circuit has followed the 
Supreme Court of the United States. It has held, that such a 
violation of an injunction is punishable by a civil proceeding in 
contempt and that the fine imposed should go to the plaintiff. 
The intent was of no importance. 

In Proudfit Loose Leaf Company v. Kalamazoo Loose Leaf 
Binder Company (Circuit Court of Appeals, Sixth Circuit, 
Sept. 15, 191 5 ), 4 a court adjudged defendants in an infringe - 

* P- 444. ' 221 U. S. 441. 

4 144 C. C. A. 418, 230 Fed. 120. 
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inent suit guilty of contempt for violation of an injunction, and 
awarded one-half the fines imposed to complainant as reim- 
bursement for its damages, costs and expenses. It was held 
that, in so far as the order was for the benefit of complainant, it 
was civil, but as to the remainder of the fines it was of a crim- 
inal nature, and that, where the opinion of the court indicated 
that it did not intend to find defendants guilty of a willful and 
contumacious disregard of its authority, upon a writ of error to 
review the order generally, the criminal portion of the judg- 
ment should be reversed, but in so far as it was remedial it 
should be affirmed. 

The above cases in the Supreme Court of the United States 
and in the Court of Appeals for the Sixth Circuit materially 
alter the rule in Bullock Electric & Mfg. Co. v. Westinghouse 
Electric & Mfg. Co. 1 " The rule announced in the latter case is 
no longer the law. The late Mr. Justice Lurton who delivered 
the opinion in the latter case, when a Circuit Judge in 1904, was 
a member of the court and concurred in the opinion delivered 
by the Supreme Court of the United States in May, 1911, mod- 
ifying the former rule. 

The specific question in this case was again settled by the 
Court of Appeals of the Second Circuit in January, 1918, where 
it held that a proceeding in a civil suit, instituted by an order 
requiring the defendant to show cause why it should not be 
punished for contempt for violation of an injunction previously 
issued therein, was a civil and not a criminal contempt. 7 

The contempt in this case is a civil proceeding; and not a 
criminal proceeding. Consequently the proof of violation of the 
injunction only is essential. Intent is of no importance. A con- 
tempt proceeding for doing an act which has been prohibited by 
an injunction involves punishment by fine for the benefit of the 
plaintiff and is a civil proceeding. 

H. A. Toulmin, Jr. 
Dayton, Ohio. 



* 6:s C. C. A. 607. 129 Fed. 105. 

* See Oompers v. Bucks Stove and Range Co., supra. 

' Bradstreet Co. v. Bradstreet's Collection Bureau, 162 C. C. A 156, 
249 Fed. 958 



